This tale about "Mary" essentially tells a very real story-a story that led to the conviction of a father for the sexual abuse of his daughter in People v. Beckley. 1 In Beckley, the testimony of the victimized daughter was necessary to obtain the conviction. But perhaps even more crucial to the prosecution's case was the "expert" testimony of a certified social worker. To rebut the defense's attack on the veracity of the daughter's story, the prosecutor in Beckley presented a social worker who testified that inconsistencies in allegations of abuse, like the inconsistencies in the daughter's story, do not necessarily show that the allegations are lies. 2 In Beckley, the social worker testified that inconsistent stories may, in fact, be an attempt by a victim to minimize the event. 3 In the end, the social worker's testimony probably ensured that the jury did not misjudge the daughter's post-incident behavior. Without the social worker's testimony, the story told by the victim in Beckley, like the stories of so many vic- tims of child sexual abuse, would probably have appeared quite unreliable to the average lay juror or judge.
The Beckley prosecution highlights a serious problem in our nation's courts. Although the Michigan court permitted the social worker's expert opinion in the Beckley case, 4 courts in several other states would not have allowed such testimony into evidence. If the crime had occurred just a few hundred miles away in Kentucky, the social worker would not have been allowed to testify because the courts of that state do not allow social scientists to offer expert scientific testimony. 5 Thus, in a Kentucky courtroom, the only support for the accusation would have been the belated and inconsistent story of the victim. Without the social worker's testimony to help explain the victim's behavior, in all likelihood a Kentucky prosecutor would have been unable to obtain a conviction.
What may be most curious about the drastically different approaches of Michigan and Kentucky courts to testimony like that offered by the social worker in Beckley is that the different approaches are not the result of facially different rules of evidence. In fact, the states have substantially the same written rules of evidence, modeled on the Federal Rules of Evidence, for relevancy and expert testimony. 6 The disparity in outcomes stems not from the rules themselves, but from the courts' very different interpretations of those rules. For example, Michigan's supreme court has recognized a need for expert explanation of the "seemingly inconsistent responses" evoked in a child who has been the victim of sexual abuse, 7 while Kentucky's highest court has remained steadfast in its assertion that the jury is fully capable of understanding the reactions of the child 4. See id. at 409 (allowing expert testimony to rebut an inference that certain behavior of complainants is not uncharacteristic of child sexual abuse victims).
5. See, e.g., Newkirk v. Commonwealth, 937 S.W.2d 690, 693 (Ky. 1996) (holding that social science expert testimony is only probative on the issue of the complainant's credibility and, therefore, is inadmissible because "there is no such thing as expertise in the credibility of children").
6. In fact, Kentucky's and Michigan's rules of evidence for relevancy and scientific evidence are virtually identical. For the rules concerning relevancy, compare KY. R. EVID. 401-403 with MICH. R. EVID. 401-403. For the rules for scientific evidence, compare KY. R. EVID. 702 with MICH. R. EVID. 702.
7. Beckley, 456 N.W.2d at 400-02 (holding that social science expert testimony is relevant under MICH. R. EVID. 401-402 and that the evidence is therefore admissible because it "assists the trier of fact" under MICH. R. EVID. 702).
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[Vol 48:933 without explanatory testimony from an expert. 8 Furthermore, the court in Michigan has found that expert testimony is relevant and admissible because of the "uniqueness of a child victim's reaction," 9 while Kentucky's court has insisted that such expert testimony is not helpful and, therefore, not relevant. 10 Though courts in both states are skeptical of expert testimony from social scientists, 11 Kentucky's court has taken the absolute position of excluding any expert testimony of the sort offered in Beckley.
The divergent positions of these two jurisdictions provide but one example of the difficulty state courts face when dealing with expert testimony from social scientists. This Note explores how courts treat social science expert testimony in prosecutions of child sexual abuse. Part I considers the special characteristics of child sexual abuse prosecutions that create a need for social science testimony. 12 Part II explains the different types of testimony which might be offered in response to that need. Next, Part III examines the various rules of evidence and how some state courts apply these rules to the testimony of social scientists. Part IV uses an analysis of a few particular jurisdictions, including Michigan and Kentucky, to illustrate how varying approaches often determine the success or failure of child sexual abuse prosecutions. Finally, the Conclusion asserts that the most appropriate treatment of this expert testimony is found in jurisdictions that differentiate between social science expertise and 8. See Newkirk, 937 S.W.2d at 695-96 (citing KY. R. EVID. 403 as support for the proposition that social science expert testimony "lack[s] relevancy and invade[s] the province of the jury by expressing an opinion on the ultimate issue of guilt or innocence").
9. Beckley, 456 N.W.2d at 404. 10. See Newkirk, 937 S.W.2d at 695. 11. See, e.g., Newkirk, 937 S.W.2d at 690-91 (" [T] his Court has repeatedly expressed its distrust of expert testimony which purport[s] to determine criminal conduct based on a perceived psychological syndrome." (footnote omitted)); Beckley, 456 N.W.2d at 404 n.47 (recognizing that expert testimony based on syndromes is "still in its embryonic stage" and that as more information about victim behavior comes to light "there is the possibility that syndrome testimony will become a more reliable source of evidence").
12. This Note will not discuss the issue of prosecuting child sexual abuse cases where the prosecution has been delayed because of suppressed memories that surface during adulthood. Allegations of abuse based on repressed memories create an entirely new and distinct set of problems for prosecutors. other forms of scientific expertise and that treat social science expertise according to an appropriately tailored standard.
I. THE DIFFICULTY WITH CHILD SEXUAL ABUSE PROSECUTIONS
The National Center on Child Abuse and Neglect defines child sexual abuse as "contacts or interactions between a child and an adult when the child is being used as an object of gratification for adult sexual needs or desires." 13 The spectrum of such abusive conduct ranges from indecent exposure and sexually explicit verbal abuse to forcible rape.
14 Though it is possible to catalog the types of abuse young victims may endure, it is impossible to know precisely how many victims there are in the United States. According to some studies, the reported incidence of child sexual abuse ranges from 3% to 15% for boys and from 12% to 38% for girls. 15 The sexual abuse of children is not merely a social problem in this country; it is criminal behavior. Because of the varying ways to define child sexual abuse, it is rare for a state to maintain separate provisions which criminalize these acts. 16 Rather, most states address the problem of child sexual abuse under the traditional framework of rape and sexual assault laws. 17 The officials prosecuting child sexual abuse, however, face almost insurmountable hurdles because of the very nature of this crime.
Child sexual abuse cases are not easy to prosecute. 18 For one thing, it is often difficult for outsiders even to determine whether this form of abuse has occurred. Like other types of child abuse, this type most often occurs in private, away from potential eyewitnesses, 19 and more often than not, the perpetrator of child sexual abuse is a member of the victim's family. 20 Child sexual abuse is also difficult to prove because sexual abusers of children rarely leave physical evidence of their crime. 21 Instead of bruises or physical scars, child sexual abusers usually leave their victims wracked with varying degrees of psychological and emotional trauma.
22
A child-victim of sexual abuse, like "Mary," who has no other eyewitnesses or physical evidence to corroborate her allegations, must rely on her own story to prove the abuse. Child sexual abuse cases often boil down to a high stakes game of "he said, she said." In such cases, a defendant's primary defense might be to attack the credibility of the victim's story. 23 When combined with the "beyond a reasonable doubt" standard, the child-victim and her story are likely to lose this contest.
The problems with prosecuting child sexual abuse cases are increased by the fact that most children fail to report sexual abuse. 24 18. The story of "Mary" illustrates just some of the problematic characteristics of child sexual abuse. In this case, the alleged abuser was a family member-her father. Also, the abuse left no physical evidence and occurred in private. And finally, Mary only reluctantly (and inconsistently) recounted the abuse months later.
Although rape and sexual assault cases present similar issues, like those relating to physical evidence, memory and recantation, the discussion here is limited to child sexual abuse. This limitation in topic is helpful because a discussion of rape and sexual assault in general necessitates a discussion of consent and evidence related to that issue; the minority of the child necessarily removes the possibility of consent to the behavior. More importantly, if they do, it is common to have a significant lapse in time between the actual occurrence and the ultimate reporting of the abusive incident by the child. 25 Even then, the child may not include details of all of the abusive conduct in her initial revelation. 26 Furthermore, children often recant or alter their allegations of abuse.
27
Delay and recantation are particularly common in cases of intrafamily abuse. 28 In these situations, the delay may be encouraged by "long-standing active or passive family collusion and support" 29 aimed at avoiding disclosure for fear that public revelation of the abuse will result in social rejection, economic disaster, a general breakdown of the family unit, or the incarceration of the accused. 30 Similarly, recantation may follow an allegation of intrafamily abuse if the child witnesses extensive damage wreaked upon her family as a result of her revelation.
31
The delays, half-truths, and recantations that often characterize a child's allegation of abuse are open to attack by a defendant. 32 The defendant may attempt to demonstrate that a child's delay or incomplete disclosure is evidence of untruth or that a recantation after the initial allegation demonstrates the untrustworthiness of the child.
33
The conflict between the adult's version and the child-victim's version of an event may suggest to jurors a misrecollection or fabrication of the story on the part of the child. 34 All of these commonly held notions and misperceptions help defendants win the battle of "he said, she said."
The difficulty, however, in prosecuting cases of child sexual abuse goes beyond problems of delayed reporting, inconsistent recollection, or recantation. Even in the absence of these issues, the defense may use the mere fact of the child's age or immaturity to portray the child as intrinsically less trustworthy than the adult defendant. 35 Even when a child is capable of testifying in court, 36 she will rarely be a good witness by traditional standards.
37 Both "developmentally and psychologically," a child is, at best, a less than ideal witness: she is frequently "unable to give consistent, spontaneous, and detailed reports of her sexual abuse." 38 In addition, the victim is likely to develop a "fear [for her] safety, fear of future sexual abuse, feelings of depression or anxiety, embarrassment at peers' knowledge of happenings, and a negative view of sex," all of which can handicap her "ability to give clear and consistent testimony." 39 The combination of these factors can result in a witness who appears frightened, anxious, and unwilling to testify. 40 The jury, in turn, may be less likely to find such a child credible.
Aside from the potential weakness of accusatory testimony and the absence of corroborative evidence, prosecutors of child sexual abuse cases also face the judicial system's longstanding mistrust of sexual abuse allegations. 41 jurisdictions which permit the admission of post-traumatic stress disorder evidence "as rebuttal evidence to refute defense contentions that the victim's behavior is inconsistent with that of a person who has been sexually abused or raped").
testimony from psychiatrists, psychologists, and social workers who have experience dealing with sexually abused children. 48 These experts can be useful to the prosecution because they can explain the possible reasons for the behavior of the alleged victim, thereby suggesting to the jury that the child's seemingly incongruous behavior may not, in fact, show that she is not telling the truth. 49 Ultimately, the testimony of a psychiatrist, psychologist, or social worker may be crucial in a prosecution because, regardless of the legitimacy of her story, the victim might never be believed by a jury without explanatory testimony from a social science expert.
50

A. The Type of Social Science Testimony Offered
Prosecutors often rely upon child sexual abuse experts who have derived their expertise from a combination of scholarly training, personal interaction with abused and non-abused children, and a familiarity with the research and conclusions of similarly trained peers. 51 In general, these experts are likely to offer their testimony in order to provide a context in which a child's behavior may be rationally attributed to factors other than dishonesty. 52 To that end, experts often rely upon a "syndrome" framework to help explain a victim's behavior. 53 In child sexual abuse prosecutions, social scientists frequently testify about the typical responses to sexual abuse. 54 This type of evi- 56 The list of reactions used in profile testimony is frequently accumulated as a result of the expert's own repeated interaction with abused children, 57 or borrowed from the scholarship of social scientists who have organized the symptoms into a "syndrome." 58 Syndrome evidence in child sexual abuse cases often reflects the work of Dr. Roland J. Summit, who identified and defined Child Sexual Abuse Accommodation Syndrome (CSAAS). 59 In 1983, Dr. Summit formulated CSAAS as a tool to assist mental health professionals in dealing with abused children. 60 He offered the syndrome as a "'common language' for the professionals working to protect sexually abused children." 61 Dr. Summit's theory identifies five characteristics commonly observed in sexually abused children: (1) secrecy; (2) helplessness; (3) entrapment and accommodation; (4) flicted, and unconvincing disclosure; and (5) retraction. 62 These characteristics are behavioral coping mechanisms that emerge because the child is "fearful, tentative and confused about the nature of the continuing sexual experience and the outcome of disclosure." 63 CSAAS does not prove abuse because it assumes that the abuse occurred. 64 Nonetheless, CSAAS is helpful in identifying common responses to child sexual abuse and in establishing reasons for the behavior of child sexual abuse victims. 65 Social scientists and courts also rely upon another syndrome label, Child Sexual Abuse Syndrome (CSAS). Unlike CSAAS, CSAS is not a theory attributable to a particular psychologist or psychological study. Rather, it is an amalgam of the personal experience of a given expert combined with what the expert knows of empirical studies and explanatory theories (such as Dr. Summit's CSAAS).
66 CSAS is merely the label some courts and experts apply to the generalized laundry list of behaviors which are commonly observed in abuse victims. 67 For example, in Steward v. State, 68 the Indiana Supreme Court explained, "[o]ur discussion today encompasses not only CSAAS but also similar descriptions of 'typical' behavior profiles or patterns, whether or not termed 'syndromes,' all of which we shall refer to 62. See Summit, supra note 24, at 181. The first two stages establish a child's potential to become a victim of sexual abuse. See id. Stage 1 is secrecy, an element inherent in the abusive adult-child relationship. See id. The offender makes it clear to the child that it would be bad and dangerous for the child to tell anyone about the sexual abuse. See id. Stage 2 is helplessness, the absence of power a child has in a relationship with a parent or trusted adult. See id. at 182-83.
Stages 3 through 5 occur as a result of abuse. See id. at 184-88. In Stage 3, the child, faced with continuing helpless victimization, learns that she must accept her situation if she is to survive it. See id. at 184. To facilitate this acceptance, the child may develop accommodation mechanisms including self-hate, multiple personalities, alternate states of consciousness, selfmutilation, promiscuous sexual activity, projection of rage, and substance abuse. See id. at 185.
Stage 4 is "delayed, confused and unconvincing disclosure" of the abuse. 71. The American Psychiatric Association characterizes post-traumatic stress disorder as having the following diagnostic criteria:
A. The person has been exposed to a traumatic event in which both the following were present:
(1) the person experienced, witnessed, or was confronted with an event or events that involved actual or threatened death or serious injury, or a threat to the physical integrity of self or others (2) the person's response involved intense fear, helplessness, or horror. . . .
B.
The traumatic event is persistently reexperienced in one (or more) of the following ways:
(1) recurrent and intrusive distressing recollections of the event . . . . prosecution. 72 Because evidence of PTSD is admissible in other contexts, 73 prosecutors of child sexual abuse cases might attempt to capitalize on PTSD's legacy of admissibility by offering testimony which refers explicitly to PTSD. 74 In such a case, the expert would explain the elements of the disorder and then match those elements to a child's behavior. 75 Alternatively, the expert can implicitly incorporate PTSD into the profile-without attaching the specific label of PTSD-by comparing the complaining child's behavior with that of known child abuse victims.
76 PTSD, unlike CSAAS, neither presumes nor concludes that the source of any child's behavior is sexual abuse. 77 Rather, the syndrome is "merely a therapeutic tool" that "assumes the presence of a stressor and then attaches a diagnosis to the child's reactions to it."
78 Furthermore, because PTSD may appear as a result of virtually any traumatic event, the syndrome does not give any emphasis to particularly sexual forms of acting out, which makes the symptomatic behavior more easily attributable to alternative stressors. 
B. The Underlying Purpose of Expert Testimony
Behavioral science testimony, like that described in Section II.A, provides a prosecutor with an invaluable opportunity to fortify the typically weak testimony of the victim. Indeed, much of what has been learned about children's reactions to abuse by behavioral scientists who work with abuse victims may run counter to the intuition of the average juror. 80 The introduction of the expertise of psychiatrists, psychologists, and social workers, therefore, provides a means of correcting the unfounded prejudices that may exist in the minds of some jurors. But behavioral science evidence can go further than merely correcting erroneous beliefs; it may provide a context in which a victim's behavior can be rationalized and understood. Perhaps most importantly, the knowledge of a behavioral scientist can be used to rebut defense assertions that delay or inconsistencies in a victim's story are indicia of fabrication.
81
Because the defense may try to capitalize on juror misperceptions, a direct attack on the credibility of the accusing child creates a ripe environment for a prosecutor to introduce rebuttal testimony from a behavioral scientist. Most jurisdictions permit at least some form of rebuttal testimony. 82 However, a prosecutor may not want to wait for an attack on the victim's credibility before introducing behavioral science testimony. The prosecutor may attempt to present behavioral science evidence as "anticipatory rebuttal" to the expected attack. 83 Anticipatory rebuttal evidence, like rebuttal evi- 83. For example, Michigan's courts have adopted a complex and tenuous rule which draws a fine line between evidence which may be offered as part of the prosecution's case in chief (anticipatory rebuttal) and evidence which is limited to rebuttal. In People v. Peterson, 537 N.W. 2d 857 (Mich. 1995), the Michigan Supreme Court stated that the prosecution may present expert testimony in its case in chief "to describe certain behavioral characteristics recognizable in victims of child sexual abuse . . . to generally explain the common postincident behavior of children who are victims of sexual abuse." Id. at 868. Furthermore, the prosecutor may comment on the evidence presented so as to "argue the reasonable inferences drawn from the expert's testimony and compare the expert testimony to the facts of the case." Id. However, the expert may not "testify that the particular child-victim's behavior is consistent with that of a sexually abused child" unless the defendant "raises the issue of the particular child-victim's postincident behavior or attacks the child's credibility." Id.
California has adopted a rule which permits all admissible expert testimony to be presented as anticipatory rebuttal:
dence, may correct a jury's potential misconceptions as to the expected behavior of an abuse victim or the ability of a child to testify. 84 Even absent any attack on credibility, a behavioral science expert might rely upon a "profile" or "syndrome" allowing a jury to compare the behavior exhibited by the victim with the behavior of other victims of child sexual abuse. 85 The introduction of social science expert testimony can present a few problems, though. While expert testimony that is offered either to provide a context for the complainant's behavior or to rebut attacks on her credibility can be appropriate, there is a danger that this type of testimony will be inappropriately offered as substantive proof that the alleged abuse occurred. When an expert purports to know whether abuse has or has not occurred, the expert is offering substantive evidence of abuse. Because "it is not possible [for an expert] to 'know' whether a child was abused," 86 many states have properly refused to admit behavioral science evidence as substantive proof of abuse. 87 This exclusion is proper because "sexual abuse is an event, not a diagnosable disorder." 88 Because "no symptom or set of symptoms is conclusive proof of sexual abuse," no social science expert can certify that a child's accusations of sexual abuse are true. 89 Thus, testimony relating to the "truth" of the complainant's allegations may also be objectionable because this type of testimony comes too close to predicting or Denying the prosecution the opportunity to introduce [syndrome] testimony as part of its case-in-chief rather than in rebuttal could lead to absurd results . . . . It would be natural for a jury to wonder why the molestation was not immediately reported if it had really occurred. In this case, the jury could further ask why [the complainant] went back to appellant's home a second time after the first molestation. If it were a requirement of admissibility for the defense to identify and focus on the paradoxical behavior, the defense would simply wait until closing argument before accentuating the jurors' misconceptions regarding the behavior. To eliminate the potential for such results, the prosecution should be permitted to introduce properly limited credibility evidence if the issue of a specific misconception is suggested by the evidence. evaluating the likelihood that the child is telling the truth. 90 Because there are no recognized experts in veracity, 91 any attempt by an expert to quantify the likelihood that a witness is telling the truth would infringe upon the jury's autonomy in evaluating witness honesty.
92
There is also a danger that a jury may over-value the testimony of the expert and thereby convict the defendant largely because of the expert's generalized testimony about common reactions to abuse. The danger here is that the jury may be improperly influenced by an expert's testimony about common reactions of victimized children and that, in the absence of sufficient testimonial or physical evidence of abuse, the jury may nevertheless conclude that the abuse occurred. The problem of over-reliance can be overcome by "sterilizing" the testimony by limiting the expert's testimony to an objective, rather than subjective, discussion that gives context to the complainant's testimony and to the behavior of abused children as a class.
93
At its core, the determination that a given use of behavioral science expert testimony is permissible or impermissible can be reduced to the propriety of the use for which the testimony is offered. But even more, the question of whether behavioral science expert testimony is appropriate depends upon the court's application of the rules of evidence which govern that particular jurisdiction. 92. Despite the prohibition on expert testimony relating to veracity, prosecutors may still attempt to encroach on the jury's role by introducing statistical evidence which effectively quantifies the likelihood that a child is lying or telling the truth. See, e.g., Wheat v. State, 527 A.2d 269, 271 (Del. 1987). In Wheat, the trial court admitted expert testimony that "between thirty percent and forty percent of children recant, alter, or otherwise minimize their original allegations of sexual abuse, but that fewer than five percent recant and maintain the altered statement," and that it is "very uncommon" for a victim's initial account to include all instances and details of abuse. Id. at 271. While confirming the validity of the expertise, and recognizing that there is a need to admit expert testimony to explain delays and recantation, the Delaware Supreme Court reversed, refusing to admit the statistical evidence because "the expert was permitted to establish a mathematical standard by which the trier of fact could evaluate the complainant's trial testimony." Id. at 274.
93. See Myers et al., supra note 19, at 91.
III. EXPERT TESTIMONY AND THE RULES OF EVIDENCE
Courts have struggled with the admissibility of expert testimony for many years. 94 The problem stems from a longstanding skepticism and mistrust of expert testimony. 95 In addition, the fact that many types of expert testimony may be offered makes it difficult to establish a single standard of admissibility which treats all forms of expertise fairly. 96 The admissibility of such testimony is therefore governed not only by the general rules of evidence regarding relevancy, probativity, and prejudice, but also by specific rules addressing special issues related to the use of expert testimony. 97 Because of our federal system, the actual rules of evidence vary between federal courts and state courts, and even among the states. Nevertheless, nearly every state has adopted rules of evidence that mirror the framework and general approach of the Federal Rules of Evidence. 96. For example, the testimony of a physicist or chemist explaining how or why a spark plug works is far different from the testimony of an auto mechanic regarding normal and abnormal wear on a spark-plug. 
B. The Rule for Expert Testimony
Rule 403 also addresses the concern that the jury will be misled or distracted by confusing or duplicative evidence. 103 The Rule's concern with possible prejudice encompasses the fear that the jury will 99. See FED. R. EVID. 102 ("These rules shall be construed to secure fairness in administration, elimination of unjustifiable expense and delay, and promotion of growth and development of the law of evidence to the end that the truth may be ascertained and proceedings justly determined.").
100. Relevant evidence is defined as "evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence." FED. R. EVID. 401.
101. See FED. R. EVID. 402 ("All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority. Evidence which is not relevant is not admissible.").
102. FED. R. EVID. 403. Rule 403 recognizes that evidence which is relevant may nonetheless possess certain risks and disadvantages which justify its exclusion. See 1 MICHAEL H. GRAHAM, HANDBOOK OF FEDERAL EVIDENCE § 403.1, at 247 (4th ed. 1996). However, exclusion of relevant evidence under Rule 403 is disfavored and should be "employed sparingly as it is an extraordinary remedy." Id. at 248. Furthermore, the objecting party carries the burden of showing the likelihood that the prejudice caused by the evidence will outweigh its probative value. See id. at 248-49. When determining the admissibility of evidence under Rule 403, the judge should consider, among other factors, the importance of the fact for which the evidence is being offered, whether the fact for which the evidence is being offered is in dispute, and the potential effectiveness of a limiting jury instruction pursuant to Rule 105. See id. at 249-51. Rule 105 provides that "[w]hen evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly." FED. R. EVID. 105.
103. See FED. R. EVID. 403 (providing that relevant evidence may also be excluded if its probative value is substantially outweighed by "confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence"); 1 GRAHAM, supra note 102, § 403.1, at 259 (suggesting that "the concept of misleading the jury refers primarily to the possibility of the jury overvaluing the probative value of a particular item of evidence for any reason other than the emotional reaction associated with unfair prejudice").
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[Vol 48:933 overvalue certain kinds of evidence. 104 When testimony is presented as specialized or scientific expert testimony, the potential for overvaluation is heightened. Whether it is because of "the aura of science" or "the prestige of the expert," the concern is that the jury will give too much weight to the expert testimony even though the underlying scientific basis for that testimony is only moderately helpful. 105 Rule 702 reiterates the balancing inquiry of Rule 403 and requires the expert's evidence to be helpful to the trier of fact.
106
Implicit in Rule 702's helpfulness requirement is the understanding that where the probative value of the evidence is outweighed by its risk of prejudice, the evidence does not assist the trier of fact. Rule 702 provides: "If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise." 108 In Daubert, the Court reaffirmed the role of the trial judge as a "gatekeeper" who is ultimately responsible for preventing the jury from receiving expert testimony based upon " [c] onjectures that are probably wrong." 109 To guide the trial court judge in her gatekeeping duties, the Court attempted to give meaning to the words "scientific" and "knowledge" in Rule 702. 110 Noting that "'scientific' implies a grounding in the methods and procedures of science," and that "'knowledge' connotes more than subjective belief or unsupported speculation," the Court defined four primary inquiries which the trial judge should make to determine whether the expert based his testi-104. See 1 GRAHAM, supra note 102, § 403.1, at 259 ("To illustrate, evidence of the results of a lie detector, even where an attempt is made to explain fully the significance of the results, is likely to be overvalued by the trier of fact.").
105. Id.; see also Commonwealth v. Garcia, 588 A.2d 951, 955 (Pa. Super. Ct. 1991) ("Jurors are human and may be unduly impressed by an expert, his credentials, and ultimately his opinion, 'even though, upon reflection, they would realize that in the particular field under discussion they are as much at home as the expert.'" (citation omitted)).
106 mony on "scientific" knowledge. 111 These inquiries are: (1) whether the scientific theory has been tested; (2) whether it has been subject to peer review and publication; (3) its known potential rate of error; and (4) whether it is generally accepted by the relevant scientific community. 112 Since the Court's decision in Daubert, the Rule 702 inquiry applied by lower courts has evolved into "a difficult two-part analysis"
113 that involves an inquiry into the scientific knowledge and method underlying the testimony, as well as a basic inquiry of relevance. 114 Before the federal courts adopted the current Daubert approach to expert testimony, they relied heavily on an influential federal court of appeals decision: United States v. Frye. 115 In Frye, the court articulated a common law standard different from the Federal Rules-based standard that was later adopted by the Supreme Court in Daubert. The "Frye test," as it became known, reflects the distress felt by the court over the admission of novel or unproven scientific evidence:
Just when a scientific principle or discovery crosses the line between the experimental and demonstrable stages is difficult to define. Somewhere in this twilight zone the evidential force of the principle must be recognized, and while courts will go a long way in admitting expert testimony deduced from a well-recognized scientific principle or discovery, the thing from which the deduction is made must be sufficiently established to have gained general acceptance in the particular field in which it belongs. Div. 1996 ) (holding that the Frye test is still applicable in New York, but that it was not necessary in the particular case because the expert testimony was offered to explain symptoms of child sexual abuse generally and not to prove actual abuse); State v. Zeiler, Nos. 33023-3-1, 37181-9-1, 1997 WL 88960, at *1 (Wash. Ct. App. Mar. 3, 1997) (applying Frye to sophisticated or technical scientific matters). It seems likely that the Frye rule persists largely because it was the "dominant standard for determining the admissibility of novel scientific evidence" for at least 70 years. Daubert, 509 U.S. at 585. The rule established in Frye is attractive not bound to do so, have chosen to adopt the standard articulated in Daubert.
118 Thus, although the text of the various state rules may be nearly identical, the state approaches to expert testimony vary widely.
C. The Different "Sciences" and Expert Testimony
Most expert testimony is based on the scientific method. Increasingly, however, experts trained in social science are being used in American courtrooms, and these witnesses do not uniformly rely upon the scientific method as the basis for their testimony.
119 A curious problem arises, then, when expert testimony is not grounded in the scientific method. The problem arises out of the fact that both the Frye and Daubert approaches to expert testimony are based upon scientific method principles, principles that are not always compatible with social science.
The scientific method has its roots in Newtonian methodology, named for the specific experimental method used by Sir Isaac Newton to derive his laws of mechanics. 120 Newton's scientific method requires a scientist to form a hypothesis and to engage in experimentation or observation in order to affirm or reject the validity of the hypothesis. 121 Newton's systemization of the experimental technique and his standardization of terminology such as "hypothesis" has caused his work to be regarded as "'the model of scientific' research" 122 or, more simply, the scientific method. As a result, some judges are only willing to recognize knowledge as "scientific" if it derives its "validity" from objective techniques.
123 Objectivity, as underbecause its requirement of "general acceptance" appears to establish a clear and easily followed bright-line rule. However, application of this standard is far from simple. stood by these judges, requires testing the hypothesis under controlled conditions so that other scientists may replicate the experiments and thereby test the methodology and ascertain a rate of error. 124 The reason for requiring replicability can largely be traced to the concern that the opposing party, through its own expert, should be able to "both identify any obvious errors and replicate the experiment to expose latent deficiencies," 125 thus reducing the likelihood that false results will be reported and a false hypothesis accepted as proven.
Limiting the definition of "science" to the Newtonian or experimental methodology implicitly creates a second, separate field of knowledge composed of the information gained through observation in the absence of controlled experimentation. 126 Though the conclusions of this other science, or "non-science" as one court has termed it, 127 are not inherently less valid than those of Newtonian science, its basis in subjective observation defies the systematic testing and replicability requirements of Newtonian science. 128 For example, an experienced auto mechanic may possess an abundance of knowledge regarding the markings of normal wear and tear on spark plugs. 129 This knowledge and understanding probably derives from the mechanic's years of experience and observation and not from the practice of testing spark plugs in a laboratory. 130 The mechanic may have no understanding of the general Newtonian principles of physics or chemistry and thus no "scientific" methodology from which he draws his 124. See Imwinkelried, supra note 120, at 2280 (noting that if the reliability of scientific research is in question, a second scientist can duplicate the experiment, creating a double-check process usually absent in nonscientific testimony).
125. Id. (footnote omitted). 126. Cf. WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2033 (1993) (defining "scientific method" as a method of research requiring "the recognition and formulation of a problem, the collection of data through observation and if possible experiment, the formulation of hypotheses, and the testing and confirmation of the hypotheses formulated" (emphasis added)).
127. "Non-science" is the term used by the court in conclusions, but this expert's experience-based conclusions may be valid nonetheless.
131
In the same way that an auto mechanic's experience with spark plugs may qualify the mechanic to provide information about wear and tear, the clinical or field experiences of a behavioral scientist, such as a psychiatrist, psychologist, or even a certified social worker, may be useful to a jury in understanding human behavior. Such a behavioral scientist may observe the workings of a child's mind in an attempt to ascertain what kind of damage is present, where it lies, and how it may be repaired.
132
Because experience-based knowledge is neither created nor tested according to the traditional Newtonian scientific method, 133 it does not easily conform to the standards of Daubert or Frye, 134 which were created according to a Newtonian science paradigm. Despite the differences in the nature of Newtonian and social science and the incompatibility of the Newtonian standards of both Daubert and Frye with social science, many courts continue to apply the Newtonian paradigm to social science expert testimony. 135 Not surprisingly, when social science-based testimony is subjected to the Frye test or to the Daubert factors, that testimony fails either standard.
136 This is so because, according to the Newtonian method, a sound theory will be testable and should show a rate of error. 137 The results of repeated tests and the rate of error for those tests will determine whether the theory is worthy of publication and whether others in the community are willing to accept the theory as the likely truth. 138 Because human behavior is so difficult to replicate, behavioral science theory is fre- quently nontestable, 139 making it impossible to calculate rates of error. Furthermore, social science methodology may permit the coexistence of numerous contradictory theories without a requirement that the reliability of one disproves the reliability of another. 140 The tendency of courts to analyze most expert testimony under Rule 702's "scientific" knowledge provision, and therefore apply some version of Frye or Daubert, has resulted in a notable failure to treat the expert testimony of behavioral scientists as either "technical" or "specialized" knowledge under the Rule and its state counterparts. 141 Admittedly, many social science conclusions are based upon hypotheses that may be tested and often refuted but that can never be absolutely "proven" through the systematic accumulation of evidence in support of a particular proposition. Social science theories relied upon by behavioral scientists can only suggest the most logical conclusion to be drawn from the data.
142 Thus, using the "technical" and "specialized" knowledge provisions of Rule 702 to admit such evidence would be more appropriate because the knowledge is gained from experience and observation rather than from the distinctly Newtonian technique of hypothesis and testing. Indeed, the only truly "scientific" method of testing whether, for example, a "child abuse syndrome" actually predicts the occurrence of sexual abuse would be to subject children to abuse and compare their reactions to a control group of non-abused children. Obviously such a study would be unethical.
D. Recognition of the Problem: the Eleventh Circuit
140. For example, multiple theories are accepted as valid in modern psychology, including the Freudian, cognitive, behavioral, and organic theories. See generally GLEITMAN, supra note 132, at 764-96 (discussing the general premise behind each theory).
141. Recall, "technical" and "specialized" are the other two areas of expertise provided for by FED. R. EVID. 702.
142. See, e.g., Myers et al., supra note 19, at 70 (noting that because "it is not possible to 'know' whether a child was abused . . . expert testimony on whether abuse occurred rests on assessment of a wide range of information leading to a clinical judgment that sexual abuse is the most likely explanation in particular cases"). tific and non-scientific expert testimony is a critical one. '" 144 Holding that the testimony of an expert in car "tire failure" did not constitute "scientific" testimony under Rule 702, the court identified a separate category of "non-scientific" expert testimony. 145 The court observed that the expert made "no pretense of basing his opinion on any scientific theory" but instead "rest[ed] his opinion on his experience in analyzing failed tires."
146 This court's distinction between Newtonian science and experiential expertise is significant not because it was a novel distinction, 147 but because the court directly challenged the ap- ( holding that an expert's testimony regarding the modus operandi of drug traffickers was based on specialized, but not scientific, knowledge); Berry v. City of Detroit, 25 F.3d 1342, 1349-50 (6th Cir. 1994) (noting that Daubert principles regarding the admission of scientific evidence do not apply to a deputy sheriff's nonscientific testimony concerning a police shooting). In fact, the United States Court of Appeals for the Ninth Circuit has even ruled on the issue in the context of child sexual abuse prosecutions. See United States v. Bighead, 128 F.3d 1329, 1330 (9th Cir. 1997) (per curiam) (stating that "Daubert's tests for the admissibility of expert scientific testimony do not require exclusion of expert testimony that involves specialized knowledge rather than scientific theory" in a child sexual abuse prosecution). However, because Bighead is a federal case, its influence is likely to be limited in child sexual abuse prosecutions, which arise most frequently in state courts. In a per curiam opinion in Bighead, the Ninth Circuit held that the admission of expert testimony from a rebuttal witness was proper where the witness had been called after "the victim's ability to recall and to recount the incidents of sexual abuse vigorously had been challenged on cross examination." Id. The court held that the testimony was proper because the expert:
did not testify about the facts of this case, or about the particular victim, whom she never examined. Rather, she testified to about "delayed disclosure" and "script memory" which are typical characteristics she has observed among the more than 1300 persons she has interviewed who say they are victims of child abuse.
Id. According to the court, the expert did not present "scientific testimony," so her testimony did not need to be evaluated under Daubert. See id. at 1330-31. The court held instead that because the expert's testimony was based on her own observations "from many years experience interviewing many, many persons," the expert had presented "specialized knowledge, not scientific knowledge." Id. (citing United States v. Cordoba, 104 F.3d 225, 230 (9th Cir. 1997). The court also rejected the contention that the testimony was improper. The court stated that, although "the expert referred in passing to 'studies, literature and specific syndromes' . . . , [h]er opinion was based on her own observations." Id. (citation omitted). Lastly, the Ninth Circuit justified its holding with the assertion that the expert testimony was highly probative and did not constitute "improper buttressing" of the victim's testimony. Id. at 1331. Though Bighead deals precisely with the problem presented by this Note, it probably will not be of much use in combating the problem addressed by this Note. The relatively recent nature of the opinion, its brevity (it was per curiam), and its failure to attract the attention of the Supreme Court are likely to prevent the case from having much influence in state courts.
plicability of the Daubert criteria to "nonscientific" expertise.
148
Though the Eleventh Circuit did not purport to create a new standard for "non-scientific" expert testimony that would apply in lieu of Daubert, the Supreme Court's grant of certiorari presents the possibility that the Court will devise a more appropriate standard by which federal courts, and possibly some state courts, can analyze such knowledge.
149
[Just prior to publication, the Supreme Court reversed the ruling of the Eleventh Circuit. 150 The Court rejected the Eleventh Circuit's distinction between "scientific" and "non-scientific" expert testimony 151 and refused to create a new standard of admissibility for non-148. Cf. United States v. Hall, 93 F.3d 1337, 1342 (7th Cir. 1996) (holding that for the panel to rule on the issue of admissibility, it had to "be confident that the district court applied the Daubert framework"); Sorenson v. Robert B. Miller & Assocs., Inc., Nos. 95-5085, 95-5086, 1996 WL 515351, at *2 (6th Cir. Sept. 10, 1996) (noting only that the difference between scientific expert testimony and other forms of expert testimony "is sometimes overlooked" when courts rely on Daubert).
The inquiry advocated by the Eleventh Circuit echoes the approach Michigan adopted in People v. Beckley, 456 N.W.2d 391 (Mich. 1990). See infra notes 211-20 and accompanying text (discussing the holding in Beckley). Generally, that approach sees the judge's gatekeeping role as limited to insisting that evidence "assist the trier" of fact and be more probative than prejudicial. See Beckley, 456 N.W.2d at 399.
149. Although the Carmichael court recognized the inappositeness of Newtonian-based gatekeeping standards to experience-based expert testimony, it did not entirely reject the concept of judicial "gatekeeping" of expert testimony. See Carmichael, 131 F.3d at 1436-37 (stating that on remand the district court should still determine the reliability and relevancy of the proffered expert testimony). In addition to reasserting the role of judicial gatekeeping, the Carmichael court also reasserted the role of the adversarial process in keeping unreliable evidence away from the jury:
Although the Court's analysis in Daubert may suggest reliability issues for district courts to consider as they determine whether proffered evidence is sufficiently reliable for admission under Rule 702, "the trial court's role as gatekeeper is not intended to serve as a replacement for the adversary system: 'Vigorous crossexamination, presentation of contrary evidence, and careful instruction on the burden of proof are the traditional and appropriate means of attacking shaky but admissible evidence.'"
Id. at 1435 (citing United States v. 14.38 Acres of Land, 80 F.3d 1074, 1078 (5th Cir.1996) (quoting Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 596 (1993))). By declining to propose either a Frye-like rule by which all expert testimony is to be tested or a Daubert-like list of evaluative factors according to which the reliability of nonscientific expert testimony must be tested, the Eleventh Circuit seems to have retreated altogether from the idea of a "test" for the validity of the evidence and has focused, instead, upon the underlying goal of Rule 702. 151. Compare id. at *8 (stating that the language of FED. R. EVID. 702 "makes no relevant distinction between 'scientific' knowledge and 'technical' or 'other specialized' knowledge"), with Carmichael, 131 F.3d at 1435 (drawing a distinction between "scientific" and "non-Newtonian expertise.
152 Instead, the Court held that "Daubert's general holding-setting forth the trial judge's general 'gatekeeping' obligation-applies not only to testimony based on 'scientific' knowledge, but also to testimony based on 'technical' and 'other specialized' knowledge." 153 Relying upon its previous holding in Daubert, the Court reiterated that a trial court "may," rather than must, rely upon one or more of the specific factors "mentioned" in the Daubert decision.
154
And though it refused to distinguish "technical" and "other specialized" knowledge from "scientific" knowledge, the Court reminded the district court that it has "the same broad latitude when it decides how to determine reliability as it enjoys in respect to its ultimate reliability determination." 155 The Court's failure to recommend or create any additional factors which might be better suited for evaluating the reliability of nonNewtonian knowledge 156 does not, in itself, sound the death knell for the development of a more appropriate admissibility standard for expertise based on non-Newtonian knowledge. The Court has reaffirmed the wide latitude federal district courts have to develop their own standards for admitting expert testimony. Moreover, state courts, where child sexual abuse prosecutions arise most frequently, remain free to adopt their own approaches. Rather than subjecting all expert testimony to Newtonian-based analysis, state courts may draw from the differing approaches of the Eleventh Circuit 156. Instead of defining any new factors to be considered by lower courts, the Court emphasized that the Daubert factors were meant to be "helpful, not definitive" and therefore "do not all necessarily apply even in every instance in which the reliability of scientific testimony is challenged." Id. at *10.
157. Id. at *15 (Scalia, J., concurring).
IV. STATE PARADIGMS IN ACTION
The judiciary's failure to consistently recognize the fundamental differences between Newtonian science and social science, combined with its further reluctance to consider the standards by which nonscientific, experience-based expert testimony should be judged, has led to inconsistent treatment of such evidence in different jurisdictions.
158
Some states, like many federal courts, have attempted to pigeonhole behavioral science into the category of "scientific" knowledge in order to use the established Daubert or Frye body of law as a test for admissibility.
159 Behavioral science offered in child sexual abuse prosecutions frequently is treated as if it were Newtonian science. 160 As Section III.C explains, however, such treatment is inappropriate. (5th Cir. 1997) (rejecting the proposition that Daubert is inapplicable to nonscientific testimony because "experts who purport to rely on general engineering principles and practical experience might escape screening by the district court simply by stating that their conclusions were not reached by any particular method or technique"), with Tyrus v. Urban Search Management, 102 F.3d 256, 263-64 (7th Cir. 1996) (holding that Daubert shall be applied to social science-based testimony when the testimony is grounded in a particular methodology).
159. See infra Part IV.A (discussing the absolutist approaches of Pennsylvania, Kentucky, and South Dakota).
160. The inability of experience-based behavioral science testimony to "pass" the Frye or Daubert test has caused some jurisdictions to adopt reactionary and overly restrictive gatekeeping practices that exclude virtually all social science-based testimony in child sexual abuse prosecutions. 162 Of the jurisdictions applying Frye, Pennsylvania has taken the most restrictive position-it refuses to admit expert testimony concerning symptomology or syndrome evidence for any purpose. 163 Kentucky, which applies Daubert, has adopted the same absolutist position as Pennsylvania. 164 In contrast, a few jurisdictions, such as California, Florida, Michigan, and Texas have adopted a more pragmatic position that ignores the standards for "scientific" evidence and focuses instead upon a Rule 401 relevancy inquiry and a Rule 403 prejudice versus probativity inquiry.
165
A. Absolutist Approaches
At least three jurisdictions have taken highly restrictive approaches to behavioral science evidence. 166 These jurisdictions' courts are unyielding in their adherence to Newtonian-based paradigms detest to the opinion testimony of an expert in "child sexual abuse intervention," though recognizing that the great need for the testimony requires more of a balancing inquiry); Goodson v. Mississippi, 566 So. 2d 1142, 1144-48 (Miss. 1990) (reciting a Frye-type rule and applying it to the opinion testimony of an expert in child sexual abuse, though recognizing the need to treat social science distinctly).
161. The result of this inappropriate treatment is a hodgepodge of approaches to the introduction of behavioral science expert testimony. A discussion of the judicial treatment of expert testimony of the kind described in Part II can be confusing. First, not all of the states have published an opinion on the issue. Second, comparison between states can be difficult because not all of the states have adopted rules of evidence modeled after the federal rules, although a majority have done so. See supra note 98. Among the states that do in fact follow the general standard of Federal Rule 702, many of the states that still apply Frye have not ruled on the issue since the 1993 Daubert decision. See, e.g., Cressey, 628 A.2d at 698 (applying Frye to determine the admissibility of expert qualifications and reliability and declining to state whether the holding in Daubert will affect the Frye standard). And even where a state has made a postDaubert ruling on the issue, it is difficult to predict whether the state will continue to adhere to Frye, will follow the federal application of Daubert, or will devise a wholly new standard of admissibility.
162 spite the non-Newtonian nature of the evidence. 167 Although the courts in both Pennsylvania and South Dakota have addressed the issue within Frye's common law Newtonian paradigm, the two states have reached opposite results: Pennsylvania's courts exclude this type of testimony while South Dakota's courts allow it. 168 In contrast, Kentucky's highest court purports to apply a more modern standard based on the logic of the Federal Rules but still refuses to acknowledge the distinction between Newtonian and non-Newtonian based knowledge. 169 The result of Kentucky's tunnel vision with regard to behavioral science testimony in child sexual abuse prosecutions is a flat refusal to consider any non-Newtonian expert testimony. Together, these three jurisdictions-Pennsylvania, Kentucky, and South Dakota-illustrate how a rigid application of Frye and/or Daubert standards to behavioral science expert testimony can lead to inconsistent outcomes, some of which are overly restrictive. These absolutist approaches result in either a total rejection of useful and proper testimony or a blanket acceptance of the testimony justified by an outcome-oriented misapplication of the Frye or Daubert standards.
1. Pennsylvania. In Commonwealth v. Dunkle, 170 the Pennsylvania Supreme Court applied the state's common law rules of evidence (rather than a statutory set of rules) and determined that all behavioral science expert testimony offered in child sexual abuse prosecutions is inadmissible. 171 In Dunkle, the court examined expert testimony that related the behavioral patterns of sexually abused children to the framework of CSAS. 172 Despite the fact that the expert in that case did not attempt to "relate any of her testimony to the child in question,"
173 the court applied Frye, which is Pennsylvania's standard of admissibility for expert scientific testimony. 174 applied this standard to the testimony regarding CSAS on the rationale that the "syndrome is an attempt to construct a diagnostic or behavioral profile about sexually abused children." 175 Predictably, CSAS failed to meet Frye's general acceptance criterion. 176 But the court proceeded beyond an analysis of mere reliability and concluded that the expert's listing of behavioral patterns was not even relevant because the patterns could neither be identified as "abuse-specific" nor limited expressly to sexually abused children.
177
In addition, the court reviewed the admissibility of testimony concerning delays and omissions in reporting child sexual abuse. 178 Again, the Pennsylvania court applied the Frye standard and further articulated a requirement that the subject matter of the expert testimony must provide information "beyond the knowledge or experience of the average layman." 179 The Dunkle court then ruled that the testimony offered to explain delays and inconsistencies was not helpful to the jury because the reasons offered by the expert for delays or inconsistencies "are easily understood by lay people and do not require expert analysis." Therefore, the gatekeeping role of the court, far from detracting from the jury's function, is in fact essential to it: scientific methodology and conclusions must initially be scrutinized by the court to ensure that what might appear to the jury to be science is not in fact speculation in disguise. Properly supported scientific evidence, however complex, can then reach the jury for its consideration, while material whose complexity merely hides its unreliability is winnowed out. This is, in essence, the teaching of Frye, and that teaching remains valid. 180. Dunkle, 602 A.2d at 836. Three justices dissented from the Dunkle majority because they disagreed with the contention that the jury did not need the assistance of expert testimony to fully understand the child's behavior. See id. at 839-40 (McDermott, J., dissenting in part); id. at 844 (Larsen, J., dissenting, Papadakos, J., joining). They argued instead that the subject of child sexual abuse was "shrouded in myth and shame . . . about which the average citizen/juror knows little or nothing" and that it was, therefore, an error to "completely rule[] out the use of expert testimony." Id. at 840 (Larsen, J., dissenting). Notably, the disagreement between the majority and dissent was based not on an interpretation of a legal standard but on the judicial perception of the needs and experiences of the lay members of society who comprise the jury.
Id
2. Kentucky. In a similar vein, Kentucky's supreme court has also adopted an approach that excludes behavioral science testimony in child sexual abuse cases. Kentucky's decision in Newkirk v. Commonwealth 181 to follow the lead of Pennsylvania is particularly interesting because, unlike Pennsylvania, Kentucky's code of evidence mirrors the Federal Rules and does not rely solely upon the common law.
182
In Newkirk, the testimony presented by the prosecution's expert included only a general list of common reactions and symptoms of abuse that were not classified as a particular syndrome 183 and an explanation of the "'phenomenon' of recantation" 184 which was not directly applied to the case. 185 Despite the fact that the expert did not offer any direct testimony about whether the complainant had been abused, 186 the Kentucky court refused to admit the testimony because, in the court's view, the testimony amounted to an inappropriate diagnostic use of CSAAS.
187 Though the Newkirk court asserted that CSAAS, offered for any use, would fail to meet the standards set forth in either Frye or Daubert, the court ultimately excluded the evidence on the grounds that it was not even relevant under Rule 403 of the Kentucky Rules of Evidence.
188
The Kentucky court's holding resulted from the majority's failure to distinguish between the various uses for which expert testimony can be offered. 189 The three dissenting judges in Newkirk best summarized the majority's failure:
Unfortunately, the majority opinion fails to distinguish between the general prohibition of the admissibility of expert testimony relating 181 tions are more likely to permit appropriate uses of social science expert testimony; they also preserve the integrity of Frye and Daubert for instances where their application is appropriate.
The First
Step: Distinguishing Scientific Testimony from Experience-Based Testimony. California, Florida, and Texas differ in the first instance from those jurisdictions that apply Frye or Daubert to behavioral science expert testimony because each of these three jurisdictions has rejected the notion that all social science expert testimony should be treated as "science." Rather, the courts in these states have drawn a distinction between expertise that is based solely upon the experience of the expert and expertise that is based upon experience as well as knowledge of clinical studies performed by third parties. 202 The Florida Supreme Court effectively explained this distinction:
[T]he Frye standard for admissibility of scientific evidence is not applicable to an expert's pure opinion testimony which is based solely on the expert's training and experience. While an expert's pure opinion testimony comes cloaked with the expert's credibility, the jury can evaluate this testimony in the same way that it evaluates other opinion or factual testimony. When determining the admissibility of this kind of expert-opinion testimony which is personally developed through clinical experience, the trial court must determine admissibility on the qualifications of the expert and the applicable provisions of the evidence code. We differentiate pure opinion testimony based upon clinical experience from profile and syndrome evidence because profile and syndrome evidence rely on conclusions based upon studies and tests. 203 pret their Rule 702-like provisions. 204 The courts of both of these states have concluded that the first-hand nature of the psychologist's or social worker's social science expertise removes the testimony from the category of "new scientific technique" that would otherwise require the application of Frye. 205 And although Texas courts purportedly adhere to Daubert's interpretation of Rule 702, they too have determined that experience-based testimony does not constitute a "novel scientific theory" (a phrase borrowed from Frye) and should not be treated as such. 206 The distinction made in these three states is significant in that these state courts have recognized a difference between "scientific" and "technical" or other "specialized" knowledge and, therefore, have recognized a difference in the analysis or "test" for admission that should be applied. The approach of these courts presents one model for the treatment of non-Newtonian evidence: courts should limit testimony to first-hand knowledge. This approach, however, is not wholly satisfactory because it has the potential to exclude a substantial amount of credible second-hand published data which may not qualify as Newtonian science. 
One
Step Further: Distinguishing Social Science from Newtonian Science. Like the courts in California, Florida and Texas, the Supreme Court of Michigan has made the important realization that knowledge and expertise gained through observation rather than through controlled scientific experimentation cannot be analyzed ac-cording to the criteria for Newtonian knowledge. 208 However, Michigan's highest court has gone beyond this realization and has recognized the potential validity of more than just first-hand information. It has distinguished the methods of behavioral scientists and Newtonian scientists and recognized the legitimacy of each:
"Psychologists, when called as experts, do not talk about things or objects; they talk about people. They do not dehumanize people with whom they deal by treating them as objects composed of interacting biological systems. Rather they speak of the whole person." Thus, it is difficult to fit the behavioral professions within the application and definition of Davis/Frye. 209 The Michigan court recognized that behavioral science testimony is unlike other forms of scientific testimony and therefore cannot be tested by the same standard. 210 Thus, while Michigan can be grouped with California, Florida, and Texas in that it refuses to treat the testimony at issue as traditional "scientific testimony," the Michigan approach goes one step further. The Michigan court realized in Beckley that there are "fundamental differences between techniques and procedures based on chemical, biological, or other physical sciences as contrasted with theories and assumptions that are based on the behavioral sciences."
211
Lacking an interpretation of Rule 702 which is appropriate to behavioral science testimony, the Michigan court instead relied upon the balancing inquiry of Rules 401, 402, and 403. 212 These rules require that the evidence be relevant, in that it can assist the trier of fact, 213 and that the probative value of the evidence outweigh any accompanying prejudice. 214 On the basis of a "general test of relevancy," Michigan's court disagreed with the courts of Pennsylvania and Kentucky and concluded that expert testimony would be helpful and appropriate because the average juror is sufficiently inexperienced and uninformed regarding common responses to sexual abuse. 215 The decision of Michigan's court was proper in light of the strong possibility of lay misconception, the difficulties presented by child witnesses, the usual lack of physical evidence, and the societal bias against rape and abuse victims. 216 The Michigan Supreme Court ultimately asserted that behavioral science testimony is "safe" from undue reliance when its use is limited to cases where the behavior of the victim is at issue. 217 In practice, experts are limited to testimony which "rebut[s] an inference that specific behavioral patterns attributed to the victim are not uncharacteristic of the class of child sexual abuse victims." 218 The expert may also testify regarding common traits and characteristics of sexually abused children but may not make reference to a "fixed set of behaviors constituting a 'syndrome.'" 219 The exclusion of the term "syndrome" was meant to remove the danger of jury confusion and overvaluation of the expert's testimony. 220 A more recent Michigan Supreme Court decision, People v. Peterson, 221 affirmed the result in Beckley and clarified that the prosecution need not wait for an explicit attack on the complainant's credibility to present expert testi-disparate results, and yet, each court maintains that its approach is the right one.
The compelling circumstances of child sexual abuse prosecutions demonstrate that the jurisdictions which do not distinguish between Newtonian science and other forms of expertise have not, in fact, found the right solution. The failure to make such a distinction leads to an absolute ban on clearly useful and relevant testimony in Pennsylvania and Kentucky or, as in South Dakota, to a distortion of Frye and Daubert so that such evidence may be introduced. Whether or not the more pragmatic approach of Michigan is ultimately correct is a determination best left to each jurisdiction. At the least, however, such an approach has the benefit of balancing the jury's right to evaluate credibility with the usefulness of social science theory of child behavior, while at the same time preserving the strict standards of Frye and Daubert for application in the appropriate (read: Newtonian science) context.
